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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC19-02477 
CASE NAME:  DEL RIO  VS.  WEIS 
HEARING ON MOTION FOR ATTORNEY FEES  
FILED BY:  DEFENDANTS 
*TENTATIVE RULING:* 
 
California Civil Code section 1717 provides “in any action on a contract, where the contract 
specifically provides that attorney’s fees and costs, which are incurred to enforce that contract, shall 
be awarded either to one of the parties or to the prevailing party, then the party who is determined 
to be the prevailing party on the contract, whether he or she is the party specified in the contract or 
not, shall be entitled to reasonable attorney’s fees in addition to other costs. There is no dispute that 
Defendants were the prevailing party and entitled to attorney’s fees. The only dispute is whether the 
court should order the business or individual responsible for paying attorney’s fees. The Court could 
locate no cases on the issue. However, Plaintiff filed this lawsuit in his individual capacity. The Court 
has jurisdiction over Plaintiff individually and not the business. Certainly, if Plaintiff had prevailed at 
trial, he would have argued that he was entitled to attorney’s fees based upon the contract. As such 
Plaintiff individually, not the business, shall be responsible for attorney fees. 

 

  

    

2. 9:00 AM CASE NUMBER:  MSC21-02198 
CASE NAME:  McCARTY  VS.  SFS 39 INC. 
PETITION TO COMPEL ARBITRATION    
FILED BY:  DEFENDANT 

mailto:dept18@contracosta.courts.ca.gov
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*TENTATIVE RULING:* 
 
As the parties' request, oral argument on the petition to compel arbitration filed by defendant SFS 39, 

Inc., originally set for hearing on October 3, 2022, was postponed to this date. For the parties' 

convenience, the Court re-posts the text of the tentative ruling, reflected in the October 3, 2022 

minutes issued on the hearing.  

Before the Court is a petition to compel arbitration filed by defendant SFS 39, Inc. For the reasons set 

forth, the petition to compel arbitration is granted in part as to Plaintiff's individual PAGA claims 

which are ordered to arbitration as well as stayed pending arbitration, and denied to the extent the 

motion seeks dismissal of the representative PAGA claims alleged in the Complaint. The Court further 

orders the action with respect to the representative PAGA claims shall be stayed until May 1, 2023. 

The case management conference presently set for November 29, 2022 is hereby vacated, and a new 

case management conference is set for 8:30 a.m. on April 25, 2023. The parties shall include with 

their case management conference statements a report on the status of the arbitration and any other 

developments relevant to whether the stay should be terminated or extended. 

Background 

Plaintiff Kimberly McCarty was hired by defendant SFS 39, Inc. in early March 2020. Defendant 

operates a restaurant in Crockett known as The Dead Fish. (Serafini Decl. ¶ 3.) Defendant contends 

McCarty was temporarily laid off due to the COVID-19 closures and restrictions, and she went back to 

work at The Dead Fish in May 2021. (Serafini Decl. ¶¶ 3, 4.) Defendant asserts she stopped coming to 

work in September 2021 and abandoned her job. (Serafini Decl. ¶ 4.) 

When McCarty was hired, she was asked to sign a standalone, two-page arbitration agreement. 

(Serafini Decl. ¶ 5.) Defendant attaches an arbitration agreement dated March 4, 2020, which 

Defendant states McCarty signed when her employment commenced. (Serafini Decl. Exh. A.) 

On June 15, 2022, the United States Supreme Court issued its opinion in Viking River Cruises, Inc. v. 

Moriano (2022) 142 S.Ct. 1906, reh. den. (August 22, 2022) ___U.S.___, 2022 U.S. LEXIS 3346 at *1.) 

("Viking"). Defendant filed its petition to compel arbitration on July 29, 2022 in the wake of that 

decision. 

Procedure and Burden of Proof on Motion to Compel Arbitration 

Whether the arbitration agreement is governed by the Federal Arbitration Act, 9 U.S.C. § 1, et seq. 

("FAA") or by the California Arbitration Act, Code of Civil Procedure section 1280 et seq. ("CAA")., the 

threshold issue of whether a valid and enforceable agreement to arbitrate exists is determined under 

California law and procedures. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 

413 ("Rosenthal"); Code Civ. Proc. 1281, 1281.2, 1290.2.) Arbitration agreements may be invalidated 

on the same grounds other contracts may be invalidated, including fraud, duress or unconscionability. 

(Armendariz v. Foundation Health Psych. Servs., Inc. (2000) 24 Cal.4th 83, 98 ("Armendariz"). (See also 

Viking, supra, 142 S.Ct. at 1917 [savings clause "permits invalidation of arbitration clauses on grounds 
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applicable to 'any contract.' "].) 

Once the existence of an arbitration agreement is established, the burden is on the party opposing 

arbitration to prove a defense to its enforcement. (Alvarez v. Altamed Health Services Corp. (2021) 60 

Cal.App.5th 572, 580.) If a written arbitration agreement exists, it will be enforced unless there are 

grounds for its revocation. (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 125 ("OTO"); Code Civ. Proc. 

1281.) 

The Viking Decision 

At the center of the dispute in the petition is the holding in Viking, the application of that decision to 

the arbitration agreement in this case, and the effect of Iskanian v. CLS Transp. Los Angeles, LLC 

(2014) 59 Cal.4th 348 ("Iskanian") and other California decisions in light of Viking.  

The Court in Viking distinguished between "private causes of action" an employee may have for 

violations of the Labor Code to obtain compensatory and statutory damages and PAGA claims which 

provide for civil penalties for Labor Code violations which are not available in the employee's private 

causes of action. (Viking, supra, 142 S.Ct. at 1915.) The Court explained that PAGA actions are 

referred to under California case law as "representative" actions. (Id.) The term "representative" in 

connection with PAGA claims has two meanings, according to the Court in Viking. PAGA actions are 

"representative" actions in the sense that an aggrieved employee with claims for Labor Code 

violations under PAGA which that employee suffered pursues her claims for civil penalties under 

PAGA in a "representative" capacity on behalf of the State if the Labor and Workforce Development 

Agency ("LWDA") elects not to prosecute the claims. (Id. at 1916.) The second meaning of 

"representative" is that the employee under PAGA is also given standing to pursue claims for civil 

penalties for violations which the employee herself has not sustained but which other employees 

have suffered. (Id.)  

Among other things, the Court in Iskanian invalidated an employee's pre-dispute waiver of the right 

to bring a PAGA action contained in the employee's arbitration agreement. The Court held the 

"employee's right to bring a PAGA action is unwaivable" and held the waiver was unenforceable as a 

matter of public policy. (Iskanian, supra, 59 Cal.4th at 383.)  

The Court in Viking explained the two rules that emerge from the Iskanian decision: "Iskanian's 

principal rule prohibits waivers of 'representative' PAGA claims in the first sense. That is, it prevents 

parties from waiving representative standing to bring PAGA claims in a judicial or arbitral forum. But 

Iskanian also adopted a secondary rule that invalidates agreements to separately arbitrate or litigate 

'individual PAGA claims for Labor Code violations that an employee suffered,' on the theory that 

resolving victim-specific claims in separate arbitrations does not serve the deterrent purpose of 

PAGA. [Citations omitted.]" (Viking, supra, 142 S.Ct. at 1916-1917.) It is the secondary rule of Iskanian 

that the Court invalidated in Viking. The Court summarized its holding as follows: "We hold that the 

FAA preempts the rule of Iskanian insofar as it precludes division of PAGA actions into individual 

and non-individual claims through an agreement to arbitrate. This holding compels reversal in this 
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case. . . . . Viking was entitled to enforce the agreement insofar as it mandated arbitration of 

Moriana s individual PAGA claim. The lower courts refused to do so based on the rule that PAGA 

actions cannot be divided into individual and non-individual claims. Under our holding, that rule is 

preempted, so Viking is entitled to compel arbitration of Moriana s individual claim." (Id. at 1924-

1925 [emphasis added].) 

The Motion and Opposition 

Defendant contends the Federal Arbitration Act ("FAA") applies to the arbitration agreement in this 

case because the parties agreed the arbitration agreement would be governed by the FAA and 

Defendant's business involves transactions involving interstate commerce. (Serafini Decl. Exh. A; 9 

U.S.C. § 2.) Plaintiff does not contest Defendant's position regarding the FAA.  

The key provisions of the arbitration agreement in this case state:  

Company and Employee agree that to the fullest extent permitted by 

law, any controversy, dispute or claim arising out of or relating to 

Employee's employment with Company, . . . [or] alleged violations of 

federal or state statutes, including, but not limited to, the California 

Labor Code, . . . which could otherwise be heard before any court of 

competent jurisdiction (a "Dispute"), shall be submitted to and 

determined exclusively by binding arbitration. 

. . . . 

If any provision of this Agreement shall be held invalid or 

unenforceable, the remainder of this Agreement shall nevertheless 

remain in full force and effect. If any provision is held invalid or 

unenforceable with respect to particular circumstances, it shall 

nevertheless remain in full force and effect in all other circumstances. 

(Serafini Decl. Exh. A.) 

Plaintiff also does not contest that she signed the arbitration agreement submitted by Defendant in 

support of the motion, nor does Plaintiff contend the arbitration agreement is unenforceable based 

on unconscionability or any other contract defense. (Serafini Decl. Exh. A.) 

Plaintiff argues that the Court should deny the petition to compel arbitration. She argues that her 

PAGA claims are indivisible and must be determined together as the parties did not agree to 

"bifurcate" the claims. She also argues that notwithstanding Viking, her PAGA claims, whether 

individual or representative, cannot be ordered to arbitration because the LWDA did not consent to 

arbitration. Plaintiff contends that if her PAGA claims are ordered to arbitration, all PAGA claims, 

including the "representative" PAGA claims, must be ordered to arbitration because they cannot be 

"bifurcated." Finally, Plaintiff contends that if her individual PAGA claims are ordered to arbitration 

based on Viking, the action should not be dismissed but instead should be stayed. 
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Analysis 

A. Viking Compels Arbitration of Plaintiff's Individual PAGA Claims 

The Court in Viking was clearly aware of the distinction among (1) individual, "private" claims for 

compensatory and statutory damages based on injuries suffered by the employee for violations of the 

Labor Code, (2) "individual PAGA claims" for civil penalties under PAGA based on violations of the 

Labor Code suffered by the employee, and (3) "representative PAGA claims" by which the aggrieved 

employee may also assert claims for civil penalties under PAGA based on violations of the Labor Code 

that other employees sustained. (Viking, supra, 142 S.Ct. at 1915-1916.) Plaintiff's argument that 

PAGA claims are not divisible into individual and representative claims such that the individual claims 

cannot be ordered to arbitration is directly contrary to the holding in Viking as stated above. The 

Court in Viking ruled that under the FAA, individual and representative PAGA claims can and must be 

divided into individual PAGA claims and representative PAGA claims to allow the employee's 

individual PAGA claims to be determined in arbitration where an employee has made a pre-dispute 

agreement to arbitrate claims arising out of her employment. (Viking, supra, 142 S.Ct. at 1924-1925.) 

Viking overturned Iskanian to the extent Iskanian reached a contrary determination that PAGA claims 

are not divisible into individual and representative claims. (Id.) The Court rejects Plaintiff's arguments 

to the contrary as inconsistent with the express holding in Viking. 

Plaintiff tries to distinguish Viking based on the terms of the arbitration agreement, arguing 

essentially that the employee's waiver of the right to file any representative or PAGA claim in the 

arbitration agreement in Viking coupled with a general severability provision in that agreement was 

an agreement by the parties to "bifurcate" the employee's claims into individual PAGA claims and 

representative PAGA claims which McCarty contends is not present here, warranting denial of the 

motion to compel her claims to arbitration. The argument, if accepted, would have the anomalous 

result of making an employee arbitrate the employee's individual PAGA claims when the arbitration 

agreement contains a waiver of the right to assert any representative or PAGA claims, but not when, 

as in this case, the arbitration agreement allows the employee to bring PAGA or other representative 

claims and mandates that claims by the employee arising out of her employment proceed in 

arbitration. 

Plaintiff's characterization of the arbitration agreement in Viking as an agreement to "bifurcate" the 

employee's individual and representative PAGA claims is also not supported by Court's summary of 

the "Class Action Waiver" and severability provisions. (Viking, supra, 142 S. Ct. at 1916 ["The 

agreement contained a 'Class Action Waiver' providing that in any arbitral proceeding, the parties 

could not bring any dispute as a class, collective, or representative PAGA action. It also contained a 

severability clause specifying that if the waiver was found invalid, any class, collective, or 

representative, or PAGA action would presumptively be litigated in court. But under the severability 

clause, if any 'portion' of the waiver remained valid, it would be 'enforced in arbitration.' "].) To the 

extent the severability provision in Viking can be characterized as an agreement to "bifurcate" the 

claims as Plaintiff argues, the severability provisions in this case also allow the "bifurcation" of the 
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individual and representative PAGA claims by the terms of McCarty's arbitration agreement. 

McCarty's arbitration agreement states that if a provision of the agreement, or a provision as applied 

to certain circumstances, is unenforceable, the rest of the agreement is enforceable, or the provision 

may be enforced in other circumstances in which enforcement is not legally precluded. Though the 

arbitration agreement may not be enforceable to require arbitration of the representative PAGA 

claims under California cases, as set forth below, the severability provision allows enforcement of the 

arbitration agreement requiring mandatory arbitration of Plaintiff's individual PAGA claims, as the 

Viking holding requires. 

The Court concludes Viking requires Plaintiff's individual PAGA claims to be determined in arbitration 

in this case. The arbitration agreement does not preclude enforcing the mandatory arbitration 

provision as to the individual PAGA claims pursuant to Viking and denial of arbitration of the 

representative PAGA claims pursuant to other California case law not affected by the Viking ruling. 

B. California Cases Precluding Arbitration of Representative PAGA Claims Remain Binding 

and Preclude Ordering the Representative PAGA Claims to Arbitration 

The employer in Iskanian argued that the arbitration agreement in that case only prohibited the 

employee from bringing "representative" PAGA claims and "not individual PAGA claims for Labor 

Code violations that an employee suffered." (Id.) The Court concluded, "whether or not an individual 

claim is permissible under the PAGA, a prohibition on representative claims frustrates the PAGA's 

objectives," and "[t]hat plaintiff and other employees might be able to bring individual claims for 

Labor Code violations in separate arbitrations does not serve the purposes of the PAGA, even if an 

individual claim has collateral estoppel effects." (Id. at 384 [emphasis added].) (See also Viking, supra, 

142 S.Ct. at 1916-1917 cited above.) 

A series of California decisions following Iskanian have held that PAGA claims cannot be ordered to 

arbitration because the State is not a party to the employee's pre-dispute arbitration agreement and 

has not consented to arbitration. (Herrera v. Doctors Medical Center of Modesto, Inc. (2021) 67 

Cal.App.5th 538, 542, 548-550 [collecting cases, and holding PAGA representative claims for civil 

penalties not arbitrable under pre-dispute arbitration agreements in that case "because the state was 

not a party to, and did not ratify, any of those agreements."]; Julian v. Glenair, Inc. (2017) 17 

Cal.App.5th 853, 869 871 [employee who signs such an agreement "is not then authorized to waive 

the state's right to a judicial forum"]; Betancourt v. Prudential Overall Supply (2017) 9 Cal.App.5th 

439, 445 [PAGA claims cannot be ordered to arbitration as State as real party in interest did not 

consent to arbitration or sign arbitration agreement, stating "A party who has not signed an 

arbitration agreement cannot be compelled to arbitrate. Additionally, a party who has not signed an 

arbitration agreement cannot be compelled to arbitrate merely because the complaint defined the 

injured group as including employees who had signed arbitration agreements. [Citation omitted.]"].) 

To the extent those cases hold that individual PAGA claims cannot be ordered to arbitration based on 

the employee's pre-dispute arbitration agreement, the holdings are abrogated by the holding in 

Viking. The Viking decision, however, does not address or abrogate these decisions to the extent they 
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hold representative PAGA claims under California law are not arbitrable. This Court is bound to follow 

this California case law that representative PAGA claims cannot be ordered to arbitration based on 

the employee's pre-dispute arbitration agreement.  

The Court in Viking explained that PAGA's rule allowing an aggrieved employee to pursue claims for 

civil penalties based on violations of the Labor Code sustained by other employees but not the 

plaintiff is "effectively a rule of claim joinder." (Viking, supra, 142 S.Ct. at 1915.) Though not the 

precisely the same, the principles which underlie the U.S. Supreme Court decisions that hold a 

defendant may only be compelled to arbitrate class claims where the agreement clearly shows by its 

terms consent to arbitrate class claims applies to the requirement of clear consent to arbitrate the 

representative PAGA claims. (See Lamps Plus, Inc. v. Varela (2019) 139 S.Ct. 1407, 1416; Stolt-Nielsen 

S.A. v. AnimalFeeds International Corp. (2010) 559 U.S. 662, 687; Viking, supra, 142 S.Ct. at 1917, 

1924.) 

The Court declines to order arbitration of the representative PAGA claims. 

C. Dismissal or Stay of Representative PAGA Claims 

The parties dispute whether the statements at the conclusion of the Viking decision regarding the 

continued standing of an employee to pursue representative PAGA claims under California law when 

the employee's individual PAGA claims are ordered to arbitration are dicta and the extent to which 

the statements are determinative of the proper disposition of the representative PAGA claims in this 

case. The concurring opinions by Justices Sotomayor and Barrett point out that the Court's 

statements in Part IV of the Viking decision may not be an accurate reflection of California law, that 

the California courts "have the last word" on California law in that regard, and that the comments in 

Part IV were "not necessary to the result." (Viking, supra, 142 S. Ct. at 1925-1926.) 

The Court respectfully disagrees with the Viking Court's statements regarding California law and the 

employee's standing to pursue representative PAGA claims in light of, among other decisions, the 

California Supreme Court decision in Kim v. Reins International California Inc. (2020) 9 Cal.5th 73 

("Kim"). In Kim, the California Supreme Court expressly held that an employee retains standing to 

assert representative PAGA claims of other aggrieved employees even after the plaintiff employee's 

individual claims are fully settled and resolved. (Id. at 85-89.) The Court is also aware that the issue of 

the Plaintiff's standing to pursue the representative PAGA claims in this action even though her 

individual PAGA claims will be addressed in arbitration will likely be resolved in the relatively near 

future in the Adolph v. Uber Technologies case currently pending before the California Supreme 

Court. The Court therefore finds good cause to stay the action to the extent it embraces Plaintiff's 

representative PAGA claims at least for some reasonable, limited period, rather than to dismiss those 

claims. 
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3. 9:00 AM CASE NUMBER:  N22-1775 
CASE NAME:  KAISER FOUNDATION HOSPITALS  VS.  PERI HO 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  DEFENDANT  
*TENTATIVE RULING:* 
 
Before the Court is a demurrer by defendants PH and KH to the complaint filed by plaintiff Kaiser 

Foundation Hospitals ("Kaiser"). The hearing on defendants’ demurrer to the complaint was originally 

set for October 31, 2022. The Court issued a tentative ruling on the October 31, 2022 hearing, 

requesting supplemental briefing and continuing the hearing to this date. In the supplemental 

briefing, Kaiser informed the Court it intends to dismiss defendant KH from the action without 

prejudice. (Kaiser Supp. Brief 11/10/2022 p. 6, ll. 15-17; Kaiser Resp. Supp. Brief 11/17/22 p. 2, fn. 1.) 

The dismissal of KH, however, is not reflected on the register of actions, as of the deadline for posting 

tentative rulings for the November 28, 2022 hearing. The Court therefore continues the hearing on 

the demurrer to 9:00 a.m. on December 5, 2022. If Kaiser has not already done so, Kaiser shall file its 

request for dismissal of KH (or stipulation for dismissal of KH) on or before November 29, 2022 and 

deliver a courtesy copy to Chambers before the Court issues a substantive ruling on the demurrer by 

PH. If Kaiser has changed its position regarding dismissing KH from the action, it shall file a notice to 

that effect by November 29, 2022 and deliver a courtesy copy to Chambers. 

 
 

  


